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MEMORANDUM ON COVID-19 
 

I. INTRODUCTION 
 
This memorandum explains legislation passed in response COVID-19 and addresses questions that 
our clients might have regarding such legislation. It also addresses potential issues that may arise 
in light of COVID-19. Please keep in mind that this memorandum is intended to provide our clients 
with general guidance and that the legal landscape on these matters is quickly changing and 
evolving. Therefore, specific questions should be directed to one of our attorneys. 
 
II. FAMILIES FIRST CORONAVIRUS RESPONSE ACT (“FFCRA”) 

 
The FFCRA was signed into law on March 18, 2020. Two key provisions of the FFCRA include 
the Emergency Paid Sick Leave Act (“EPSLA”) and the Emergency Family and Medical Leave 
Expansion Act (“FMLA Expansion Act”).1 Both Acts generally apply to private employers with 
fewer than 500 employees. They became effective on April 1, 2020 and apply to leave taken 
between April 1, 2020 through December 31, 2020.  
 

A. Emergency Paid Sick Leave Act (“EPSLA”) 
 
The Emergency Paid Sick Leave Act is a provision of the FFCRA that permits eligible employees 
with up to 80 hours of emergency paid sick leave. 
 

1. Employers Required to Provide Emergency Leave 
 

a. Private Sector Employers with Fewer than 500 Employees  
 
Employers in the private sector, whether for-profit or non-profit, with fewer than 500 employees 
are required to provide eligible employees with emergency paid sick leave.2 This would include 

 
1 H.R. 6201, 116th Cong., §§ 3101 et seq. and 5101 et seq. (2020). 
2 § 5110 (2)(B)(i)(I)(aa). 
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for example, a local union acting as an employer, which employs fewer than 500 employees. 
Certain public-sector employers must also comply with the EPLSA.3 
 
The ‘fewer than 500-employee’ threshold includes an employer’s employees within the United 
States determined at the time the respective employee’s leave is to be taken. This count should 
also include employees who are on leave, temporary employees who are jointly employed by more 
than one employer, and employees supplied to an employer through a temporary agency. 
Independent contractors, as defined under the Fair Labor Standards Act (“FLSA), are not 
considered employees for purposes of this count.4 
 

b. Employers that May Be Exempt from the EPLSA 
 

Employers with fewer than 50 employees may be exempt from providing an employee with 
emergency paid sick leave if the employee takes leave for the purpose of caring for his or her son 
or daughter and compliance “would jeopardize the viability of the business as a going concern.”5 
Furthermore, employers of health care providers and emergency responders may choose to opt-
out of providing coverage under the EPLSA.6 
 

2. Employee Eligibility for Emergency Paid Sick Leave 
 
a. Reasons for Which an Employee May Take Emergency Paid Sick Leave 

 
Full-time and part-time employees are eligible for emergency paid sick leave regardless of the 
employee’s length of employment.7 An employer cannot require an employee to search for or find 
a replacement employee to cover the hours during which the employee is using paid sick time.8 
An employee is entitled to EPLSA benefits to the extent that the employee is unable to work (or 
telework) due to need for leave because: 

(1) The employee is subject to a Federal, State, or local quarantine or isolation 
order related to COVID–19. 
 

(2)  The employee has been advised by a health care provider to self-quarantine 
due to concerns related to COVID–19. 

 
(3) The employee is experiencing symptoms of COVID–19 and seeking a 

medical diagnosis. 
 

(4)  The employee is caring for an individual who is subject to an order as 
described in subparagraph (1) or has been advised as described in paragraph 
(2). 

 
3 § 5110 (2)(B)(i)(I)(bb). 
4 Id. 
5 § 5111 (2) (noting small businesses may be exempt from Section 5102(a)(5), related to leave for the purpose of 
taking care of one’s son or daughter, of the Emergency Family Paid Sick Leave Act).  
6 §§ 5102; 5111(1). 
7 § 5102(e). 
8 § 5102(d). 
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(5) The employee is caring for a son or daughter of such employee if the school 
or place of care of the son or daughter has been closed, or the childcare 
provider of such son or daughter is unavailable, due to COVID–19 
precautions. 

 
(6) The employee is experiencing any other substantially similar condition 

specified by the Secretary of Health and Human Services in consultation 
with the Secretary of the Treasury and the Secretary of Labor.9 

 
c. Duration and Rate of Pay for Emergency Paid Sick Leave 

 
Full-time employees are eligible for up to two weeks, or 10 days, of emergency paid sick leave 
subject to an 80-hour cap.10 For part-time employees, the amount of leave is determined by “a 
number of hours equal to the number of hours that [an] employee works, on average, over a 2-
week period”.11 
 
Employees who take leave for reasons specified in subparagraphs (1)-(3) listed above must be paid 
at the employee’s regular rate of compensation; however, this amount is capped at $511/day and 
$5,111 in the aggregate. Employees who take leave for reasons specified in subparagraphs (4)-(6) 
listed above must be paid at (2/3) of the employee’s regular rate, subject to a cap at $200/day and 
$2,000 in the aggregate. 
 

3. Relation to Employer’s Internal Leave or Other Statutory Leave Provisions 
 

Emergency paid sick leave under the FFCRA is a separate and additional benefit to other leave 
provided under federal, state, or local law, an applicable collective bargaining agreement, or an 
employer’s existing company policy. Furthermore, an employer may not require employees to use 
or exhaust other types of paid leave before the employee uses leave under the EPSLA.  
 
Notably, an employee may use his or her two weeks of emergency paid sick leave to supplement 
his or her first ten days of unpaid leave under the FMLA Expansion Act if the reason for taking 
EPSLA is to care for his or her child.  
 

B. FMLA Expansion Act 
 
The FMLA Expansion Act is a provision of the FFCRA that amends the FMLA to permit job-
protected leave due to a qualifying need related to a public health emergency. Essentially, this 
provision provides an additional qualifying reason by which an employee may take job protected 
FMLA leave. 
 
 
 
 

 
9 § 5102. 
10 § 5102(b)(2)(A). 
11 § 5102(b)(2)(B). 
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1. Employers Required to Provide Public Health Emergency FMLA Leave 
 

The FMLA Expansion Act applies to employers with fewer than 500 employees. 12 Similar to the 
EPSLA, small businesses with fewer than 50 employees may be exempt from providing public 
health emergency leave when doing so would “would jeopardize the viability of the business as a 
going concern.”13 Employers of health care providers and emergency responders may also elect to 
exclude its employees from coverage.14 
 

2. Employee Eligibility for Public Health Emergency Leave 
 
An employee is eligible if the respective employer has employed him or her for at least 30 calendar 
days.15  To be eligible, an employee must have a qualifying need related to a public health 
emergency as defined below: 
 

The employee is unable to work (or telework) due to a need for leave to care for 
the son or daughter under 18 years of age of such employee if the school or place 
of care has been closed, or the child care provider of such son or daughter is 
unavailable, due to a public health emergency.16 

 
A public health emergency means “an emergency with respect to COVID-19 declared by a Federal, 
State, or local authority.” 17 
 

3. Rate of Pay and Amount of Leave Permitted 
 
An employee is not entitled to pay for the first 10 days of public health emergency leave. An 
employee may elect, or an employer may require, the employee to substitute any accrued vacation 
leave, personal leave, or medical or sick leave for the initial 10 days of unpaid leave.18 The 
Department of Labor has clarified that that an employee, who takes leave under the EPSLA for 
reasons related to childcare, may use that paid sick leave to supplement his or her first 10 days of 
unpaid public health emergency leave under the FMLA Expansion Act. 
 
Following the first 10 days of unpaid leave, and for the remainder of the employee’s public-health 
emergency leave to which the employee is entitled, the employer must provide the employee with 
paid leave as calculated in accordance with the following: 

 
a. An amount that is not less than two-thirds of an employee’s regular rate of 

pay; and 
b. The number of hours the employee would otherwise be normally scheduled 

to work.19 
 

12 H.R. 6201 § 3102(b), Sec. 110(a)(1)(B)). 
13 § 3102(b), Sec. 110(a)(3)(B). 
14 § 3105. 
15 § 3102(b), Sec. 110(a)(3)(B). 
16 § 3102(b), Sec. 110(a)(2)(A). 
17 § 3102(b), Sec. 110 (a)(2)(B). 
18 § 3102(b), Sec. 110(b). 
19 § 3102(b), Sec. 110(b)(1)(B). 
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An employee may be entitled to paid leave for up to ten weeks; however, paid leave cannot exceed 
$200 per day and $10,000 in the aggregate. The FMLA Expansion Act does not provide eligible 
employees with additional job-protected leave beyond the 12 weeks already provided within the 
FMLA. Therefore, if an employee has already exhausted or used a portion or his or her FMLA 
leave, this will reduce the availability of the extended FMLA benefits provided by the FFCRA. 
 

C. Employer Tax Credits Under the FFCRA 
 
The FFCRA provides eligible employers with refundable tax credits for the cost of providing paid 
sick and family leave wages to their employees for leave related to COVID-19. 20   Eligible 
employers may claim these credits on their quarterly federal employment tax returns submitted 
with the Internal Revenue Service (“IRS”); however, an employer can benefit more quickly from 
the credits by reducing their federal employment tax deposits.21  
 
An employer may also request an advanced payment of the credits from the IRS.22 For example, 
if an employer paid $5,000 in qualifying FFCRA leave and is required to deposit $8,000 in payroll 
taxes (including taxes withheld from employees), the employer is only required to pay $3,000 in 
its next deposit.  If, however, an employer paid $10,000 in qualifying sick leave but is only required 
to deposit $8,000 in payroll taxes, the employer could use the entire $8,000 and file a request with 
the IRS for an accelerated credit for the additional $2,000.  
 
III. CORONAVIRUS AID, RELIEF, & ECONOMIC SECURITY ACT (“CARES Act”) 

 
The CARES Act was signed into law on March 27, 2020 and was intended to address economic 
fallout in the United States as the result of COVID-19. While the Act is comprised of multiple 
titles, this memorandum covers provisions most applicable to our clients and their members. 
 

A. Small Business Association (“SBA”) Loans or Grants for Labor Unions 
 
Title I of the CARES Act, entitled the Keeping Americans Paid and Employed Act, includes 
provisions that expand the SBA’s Economic Injury Disaster Loan (“EIDL”) Program and 
introduces a new Paycheck Protection Program (“PPP”).23 Labor unions do not qualify for the PPP 
program; however, a labor union may qualify for loans and grants through EIDL. Applicants 
should apply as soon as possible as there are limited funds available. 
 

1. Emergency EIDL Loans  
 
The CARES Act temporarily expands the EIDL Program by allowing private nonprofit 
organizations, such as labor organizations, to apply for an SBA loan through the Program.24 A 

 
20 Families First Coronavirus Response Act, Division G, et seq. 
21COVID-19-Related Tax Credits for Required Paid Leave Provided by Small and Midsize Businesses FAQs, 
INTERNAL REVENUE SERVICE, https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-
provided-by-small-and-midsize-businesses-faqs (last visited Apr. 9, 2020). 
22 Id. 
23 H.R. 748, 116th Cong., CARES Act, Title I, §§1101 et seq. (2020). 
24 §1110(b) (expanding the Program to include private nonprofit organizations). 
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labor organization may be eligible if it has tax-exempt status with the IRS and its tax-exempt status 
is not currently revoked. 
 
The EIDL Program is administered by the SBA and permits applicants to apply for a loan amount 
of up to $2 million dollars at a 2.75% interest rate. The loan funds may be used to pay for: fix 
debts, payroll, accounts payable, and certain bills that could have been paid had the disaster not 
occurred. Labor organizations may apply online at: https://disasterloan.sba.gov/ela.  
 

2. Emergency EIDL Grants 
 
Applicants who apply for an EIDL Loan may simultaneously request up to $10,000 of immediate 
assistance through the form of an emergency grant.25 The grant is available even if an applicant is 
ultimately denied a loan through the EIDL Program. The emergency grant may be used to: provide 
sick leave to employees unable to work due to the direct effect of COVID-19, maintain payroll to 
retain employees, meet increased costs to obtain materials due to interrupted supply chains, make 
rent or mortgage payments, and repay obligations that cannot be met due to revenue losses.26 
Applicants are not required to repay any amounts received through the emergency grant program.27 
 

B. Union Neutrality Provisions 
 
Title VI of the CARES Act also introduces Coronavirus Economic Stabilization Act of 2020 
(“CESA of 2020”).28 CESA of 2020 authorizes the Secretary of Treasury to create a loan program 
for mid-sized companies (employers that employ between 500-10,000 employees). Any eligible 
borrower applying for a direct loan under this program is required to make a good-faith 
certification, among other things, that: 
 

(1) the recipient will not abrogate existing collective bargaining agreements for the 
term of the loan and 2 years after completing repayment of the loan; and, 

(2) that the recipient will remain neutral in any union organizing effort for the term 
of the loan.29 

 
C. Unemployment Insurance (“UI”) 

 
Moreover, the CARES Act expands unemployment benefits through the creation of the Relief for 
Workers Affected by Coronavirus Act (“RWACA”). The RWACA is fully funded by the federal 
government and introduces three new UI programs: Federal Pandemic Unemployment 
Compensation (“PUC”), Pandemic Emergency Unemployment Compensation (“PEUC”), and 
Pandemic Unemployment Assistance (“PUA”).30 On April 5, 2020 the Department of Labor issued 
guidance clarifying the RWACA.31 

 
25 H.R. 748, Sec. 1110 et seq., Emergency EIDL Grants. 
26 § 1110(d)(4)(A)-(E). 
27 § 1110(d)(5).  
28 H.R. 748, Sec. 4001 et seq., Coronavirus Economic Stabilization Act of 2020. 
29 § 4003(c)(3)(D)(i). 
30 H.R. 748, Sec. 2101 et seq., Relief for Workers Affected Act. 
31 Unemployment Insurance Program Letter No. 16-20, U.S. DEP’T OF LABOR, 
https://wdr.doleta.gov/directives/attach/UIPL/UIPL_16-20.pdf (last visited Apr. 2, 2020). 
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1. Pandemic Unemployment Compensation 
 

The PUC Program provides for an emergency increase in unemployment compensation benefits. 
Under this Program, an individual is entitled to his or her unemployment compensation as 
determined by State law plus an additional $600.00 per week.32 A State is not permitted to reduce 
the amount it pays in unemployment compensation should it agree to participate in this Program. 
Individuals who receive partial unemployment benefits may also receive the weekly $600.00 PUC 
benefit. PUC benefits will be paid from the time a State agrees to participate through July 31, 2020. 
The PUC benefit will not be paid for weeks prior to the passage of the CARES Act. 
 
Importantly, individuals eligible for the PUA and PEUC programs described below may also 
qualify for the $600.00 PUC benefit. 
 

2. Pandemic Unemployment Assistance 
 
The PUA Program provides emergency unemployment assistance to individuals who would not 
otherwise qualify for unemployment benefits under State law such as self-employed workers, 
independent contractors, freelancers, individuals seeking part-time work, and individuals who do 
not have a long enough work history to qualify for State benefits. 33 It also provides assistance to 
individuals who have exhausted State unemployment benefits and to individuals who are not 
eligible for an extension of benefits under the PEUC Program described below.34  
 
PUA applicants are required to provide self-certification that they are otherwise “able to work and 
available for work within the meaning of applicable State law, except that the individual is 
unemployed, partially unemployed, or unable or unavailable to work because” of one of the 
following circumstances:  
 

§ They have been diagnosed with COVID-19 or have symptoms of it and are 
seeking diagnosis; 

§  A member of their household has been diagnosed with COVID-19; 
§ They are providing care for someone diagnosed with COVID-19; 
§ They are providing care for a child or other household member who can’t attend 

school or work because it is closed due to COVID-19; 
§ They are quarantined or have been advised by a health care provider to self-

quarantine; 
§ They were scheduled to start employment and do not have a job or cannot reach 

their place of employment as a result of a COVID-19 outbreak; 
§ They have become the breadwinner for a household because the head of 

household has died as a direct result of COVID-19; 
§  They had to quit their job as a direct result of COVID-19; 
§ Their place of employment is closed as a direct result of COVID-19; or 
§ They meet other criteria established by the Secretary of Labor.35 

 
32 § 2104(b)(1)(A)-(B). 
33 § 2102(a)(3). 
34 § 2102(a)(3)(A)(i). 
35 § 2102(a)(3)(A)(ii). 
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Individuals who qualify may receive up to 39 weeks of assistance for weeks beginning on January 
27, 2020 through December 31, 2020. 36 Individuals will receive the weekly benefit they are 
entitled to under a State program benefit plus the $600/week PUC benefit (for weeks March 27 
through July 31). Individuals who are otherwise ineligible for unemployment compensation 
through their State will receive a weekly amount calculated pursuant to a formula under the federal 
Disaster Unemployment Assistance program plus the $600.00 PUC benefit (for weeks from March 
27 through July 31st).  
 

3. Pandemic Emergency Unemployment Compensation 
 
The PEUC Program permits States to enter into agreements with the Secretary of Labor to extend 
unemployment benefits for those who have exhausted their State unemployment benefits.37 It 
provides an additional 13 weeks of State UI benefits. Under this Program, an individual will 
receive his or her state unemployment benefits program plus the $600.00 PUC benefit (paid 
through July 31st). 
 
IV. OTHER EMPLOYMENT STATUTES IN RELATION TO COVID-19 
 
Clients should also be aware that the following statutes may be implicated as related to COVID-
19. If you have specific questions regarding the statutes referenced below, please contact an 
attorney from our office.  
 

A. Americans With Disabilities Act (“ADA”) 
 

The U.S. Equal Employment Opportunity Commission (“EEOC”) has provided the following 
guidance regarding permissible actions by the employer in response to COVID-19 concerns in the 
workplace. 
https://www.eeoc.gov/facts/pandemic_flu.html; https://www.eeoc.gov/facts/pandemic_flu.html.  
 

1. Covered employers may ask employees who report feeling ill about any influenza-like 
symptoms to determine whether they have COVID-19. However, the employer may 
not ask employees who do not have or display influenza-like symptoms to disclose 
whether they have a medical condition that makes them particularly vulnerable to 
COVID-19.  

 
2. Employers are permitted to measure the body temperature of its employees to avoid 

further spread of COVID-19 in the workplace and may send employees home who 
display influenza-like symptoms, including fever, cough, sore throat, shortness of 
breath and chills.  

 
3. Employers must maintain all information about its employees’ illnesses as a 

confidential medical record subject to ADA confidentiality requirements. 
 

 
36 § 2102(c)(1)(A)-(B). 
37 § 2107. 
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4. Employers may send home employees who display influenza-like symptoms during a 
pandemic.  
 

5. Employers may require its employees to wear personal protective equipment to reduce 
the transmission of COVID-19. 

 
6. Employers may not compel its employees to take any type of influenza vaccine in 

response to COVID-19.  
 
7. Employers have a continuing duty and responsibility to provide employees with known 

disabilities with reasonable accommodations during a pandemic, unless the employer 
can demonstrate that the disabled person poses a direct threat, even after reasonable 
accommodation.  

 
B. Other Federal Employment Statutes 

 
1. Occupational Safety and Health Administration (“OSHA”) 
 

At present, there is no specific OSHA standard that covers preparation and response for COVID-
19. Nevertheless, OSHA has released informal guidance regarding this matter at the following 
link: https://www.osha.gov/Publications/OSHA3990.pdf.  
 
OSHA has also provided the following regarding whether COVID-19 is a recordable illness: 
	

COVID-19 may be a recordable illness if an employee is infected as a result of performing 
their work-related duties. An employer is responsible for recording a COVID-19 case under 
OSHA if: (1) the case is a confirmed COVID-19 case; (2) the case is work-related, and (3) 
the case meets at least one general recording criterion (i.e., the injury or illness results in 
death, days away from work, restricted work or transfer to another job, medical treatment 
beyond first aid, or loss of consciousness).38 

 
2. Other Federal Statutes to Consider 

 
a. The Age Discrimination in Employment Act (“ADEA”) prohibits employers from 

discriminating against individuals 40 years old or older, based on actual or perceived age.39 
 
The Health Insurance Portability and Accountability Act (“HIPAA”) includes provisions 
that regulate the use and disclosure of protected health information held by covered 
entities.40 
 

b. The Rehabilitation Act prohibits discrimination on the basis of disability in programs 
conducted by the federal government, employment programs that receive federal financial 

 
38 https://www.osha.gov/SLTC/covid-19/standards.html (last visited Apr. 7, 2020). 
39 29 U.S.C. § 623(f)(1). 
40 49 C.F.R. §§ 160.01 et seq. 
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assistance, and in employment practices of federal contractors. The discrimination 
standards under the Rehabilitation Act are the same as those in Title 1 of the ADA. 

 
V. LABOR ISSUES 

 
A. Duty to Bargain During COVID-19 

 
As you know, the National Labor Relations Act (NLRA) imposes a duty to bargain on employers 
with represented employees over mandatory subjects of bargaining such as wages, hours, and 
terms and conditions of employment. As we go through these unprecedent times, employers are 
likely to implement immediate changes in the workplace that affect mandatory subjects of 
bargaining through the development and implementation of new policies or procedures concerning 
changes in scheduling and work assignments, and the health and safety of employees. However, 
while COVID-19 without a doubt changes the workplace landscape for millions of American 
workers across the country, it is important to remember that even through this crisis, the 
Employer’s duty to bargain stands, unless (1) compelling exigent circumstances exist such that 
bargaining will not alter them, including those that result from public or individual employer 
emergencies, or (2) the contract includes a “Force Majeure” clause excusing the parties from 
meeting their obligations under the contract.  

 
1. Relevant Caselaw Involving Duty to Bargain During Emergencies 

 
On March 27, 2020, the NLRB General Counsel issued a memorandum memorializing cases 
pertaining to the employers’ duty to bargain during public and individual employer emergencies. 
Below are some of the highlighted cases from that memorandum which are most relevant and 
informative during the COVID-19 crisis.  
 

a. Duty to Bargain During Public Emergencies 
 
Examples of the duty to bargain during public emergencies are found in Board cases involving 
plant or facility closures following state-of-emergency announcements by the government.  
 
In Port Printing & Specialties, 351 NLRB (2007), the town of Lake Charles, Louisiana ordered a 
mandatory evacuation of the city in anticipation of the arrival of Hurricane Rita in 2005. As a 
result, the employer’s plant was severely damaged, preventing the employer from completing 
some work orders placed prior to the hurricane. Nevertheless, the employer used some bargaining 
unit members and non-bargaining unit members to facilitate clean-up of the plant and salvage the 
work previously in progress. In the weeks that followed, the employer eventually closed operations 
and laid off its employees without providing the union with notice or an opportunity to bargain. 
The Board explained that “an exception to the duty to bargain exists where the employer can 
demonstrate that ‘economic exigencies compelled prompt action.’”41 Applying that rule, the Board 
found that “the impending hurricane and the mandatory citywide evacuation were uniquely exigent 
circumstances that privileged the employer to lay off unit employees without bargaining with the 

 
41 NLRB General Counsel, Memorandum GC 20-04, Case Summaries Pertaining to the Duty to Bargain in 
Emergency Situations, pg. 1-2, March 27, 2020, https://www.nlrb.gov/guidance/memos-research/general-counsel-
memos (citing Port Printing & Specialties, 351 NLRB 1269 (2007).  
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union.42 However, the Board also found that the employer nevertheless violated Section 8(a) of 
the NLRA by failing to bargain the effects of the layoff with the union after the hurricane. 

 
In Gannet Rochester Newspapers, 319 NLRB 215 (1995), local government officials banned 
nonessential travel during a severe ice storm forcing the employer to require its employees to miss 
two days of work. The employer employed three groups of workers: (1) the first group comprised 
of nonunionized employees whom the employer paid for the time missed in accordance with the 
company’s handbook; (2) the second group comprised of represented employees with a collective 
bargaining agreement that was in effect at the time of the ice storm, but which was silent on the 
issue of whether bargaining unit members were to be compensated for missed work due to weather 
emergencies; (3) the third group was represented by another union, which was re-negotiating an 
expired contract with the employer at the time of the snowstorm. The expired contract between the 
parties was similarly silent on the issue of whether members are entitled pay for missed work due 
to weather emergencies. Members of both unionized groups were required to either take personal 
days or go uncompensated. The Board found that paying non-represented employees for missed 
days did not violate Section 8(a)(3) of the NLRA because the employer had no past practice of 
paying represented employees for missed days due to weather emergencies. Accordingly, the 
employer also did not violate Section 8(a)(5) by requiring bargaining employees working under 
the extant collective bargaining agreement to use their personal days or go uncompensated during 
the snowstorm, since that contract was silent on absences due to weather emergencies and included 
a zipper clause, which allowed the employer to take unilateral action on uncovered issues by the 
contract. However, the Board did conclude that the employer violated Section 8(a)(5) for requiring 
employees under the expired contract to use their personal days or go uncompensated. The Board 
reasoned that “wages for lost time due to a weather emergency are a mandatory subject of 
bargaining, and given that those unit employees were currently working without a contract, the 
employer was obligated to afford the union notice and an opportunity to bargain prior to acting 
unilaterally regarding a mandatory subject of bargaining.” 
 

b. Duty to Bargain During Emergency Situations Particular to an Individual 
Employer  

 
In Hankins Lumber Co., 316 NLRB 837 (1995), the employer faced severe economic difficulties 
due to a chronic problem of log shortage from 1989 to 1990. As a result, the employer permanently 
laid off its employees, but did so unilaterally. The employer argued that the log shortage provided 
the employer with no other option than to lay off its employees as it was experiencing an economic 
emergency. Notwithstanding, the Board found that the employer violated Section 8(a)(5) by failing 
to bargain the layoffs with the union because “compelling economic considerations are limited to 
“extraordinary events which are ‘an unforeseen occurrence, having a major economic effect 
[requiring] the company to take immediate action.’” The Board further reasoned that:  

 
Most layoffs are taken as a result of economic considerations. 
However, business necessity is not the equivalent of compelling 
considerations which excuse bargaining. Were that the case, a 
respondent faced with a gloomy economic outlook could take any 
unilateral action it wished or violate any of the terms of a contract 

 
42 Id.  
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which it had signed simply because it was being squeezed 
financially. 43   

 
Accordingly, absent a “precipitate worsening of the problem” the employer has a duty to bargain 
with the union on mandatory subjects of bargaining, and since the employer faced log shortages 
for almost one year, the problems it faced did not require immediate action prior to bargaining 
with the union.  

 
In Raskin Packing Company, 246 NLRB 78 (1979), the employer abruptly closed operations after 
having discovered that its credit line was discontinued. The union was later notified of the closure, 
and with the union’s knowledge, the employer held two meetings with the employees to discuss 
its desire to sell the plant to the employees for reopening. After these initial discussions, the union 
requested bargaining regarding the employees’ terms and conditions of employment that would be 
involved in the potential reopening of the plant. The employer ignored the union’s request and 
held a third meeting with the employees. The Board determined that the employer did not violate 
Section 8(a)(5) by holding the first two meetings with the employees as the union made no request 
to bargain about the effects of the closure and potential reopening of the plant to its members. 
However, the employer was found to have violated Section 8(a)(5) when it held the third meeting 
because having received the union’s request for bargaining, the employer had no right to directly 
deal with the employees. 
 

c. Recommendations Concerning Duty to Bargain Issues During COVID-19 
 
As we continue to deal with the COVID-19 crisis, some of our clients have asked whether the 
employer may, in fact, impose unilateral changes to their contracts in response to the safety, 
commercial, and economic effects of COVID-19. While we cannot be certain about the specific 
actions each of your employers will take in response to this crisis, it is no secret that if unilateral 
actions are in fact taken by the employer, the employer will likely assert that the unilateral change 
is permissible under Board law, because this crisis could be considered by the Board as the cause 
of an unforeseen event. When faced with this assertion, we advise the union to: (1) request or 
demand the employer to bargain with the union on mandatory subjects of bargaining impacted by 
COVID-19; (2) maintain a written record of those requests or demands; (3) maintain open 
communications with the employer to understand and request information relevant to the 
employer’s decision to impose the unilateral change; (4) as described in more detail in the 
following section of this memorandum, review the language of your contract to determine whether 
the contract permits the employer to impose unilateral changes in times of crisis; and, (5) consult 
with us.  
 

2. Force Majeure  
 
A force majeure clause excuses the inability of a party to perform its obligations under a 
contractual agreement, such as a collective bargaining agreement. A force majeure clause 
establishes the rights of the parties to take actions in violation of their contractual obligations that 
render the performance of obligations impossible, illegal, inadvisable, or commercially 
impractical. In most contracts, these unforeseen or emergent circumstances are typically listed as 

 
43 Hankins, 316 NLRB at 838 (quoting Angelica Healthcare Services, 284 NLRB 844, 852-53 (1987)). 
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Acts of God, pandemics, war, natural disasters, government regulation, acts of terrorism or threats 
of terrorism, city-wide evacuations, and state of emergencies.  
 
A standard “Force Majeure” clause will often look like this:    
 

Force Majeure:   
   
The performance by either party of this Agreement is subject to acts of God, 
diseases, disasters, war, government regulation, acts of terrorism or threats of 
terrorism, city-wide evacuation, or civil disorders reducing or unreasonably 
reducing the company’s business volume by at least 25%, or other similar 
cause, including emergency or non-emergency conditions, beyond the control 
of the parties making performance commercially impractical, impossible, 
illegal, or inadvisable for the company to resume production of goods. This 
Agreement may be terminated without penalty and with performance fully 
excused by one or more of these reasons by written notice from one party to the 
other.   

 
a. Force Majeure in Labor Law  

 
In the labor context, a force majeure issue may arise when an employer imposes a unilateral change 
to the parties’ contract. To avoid an unfair labor practice charge, the employer may claim that its 
force majeure clause permits it to make a change without bargaining with the union because of 
unforeseen circumstances beyond their control. To determine whether its actions are, are in fact, 
excusable and permitted under force majeure principles, the following factors must be satisfied:  
 

(1) The contract contains force majeure language;  
(2) There is evidence that the force majeure event was unforeseeable;  
(3) There is proof of causation between the force majeure event and the resultant non-

performance; and  
(4) There is evidence that effects of the force majeure are so severe that contract obligations 

cannot be performed.  
 

b. Recommendations Concerning Force Majeure Issues During COVID-19 
 
Since most force majeure language contains “Acts of God,” the emergence of COVID-19 begs the 
question of whether the outbreak is sufficient to trigger the force majeure clause in a contract. The 
answer to that question will vary significantly with each employer and industry. However, as with 
all issues related to represented employees’ terms of employment, the union must carefully review 
the contract and assess whether the circumstances involved, including the employer’s reasoning 
for the unilateral change and any government-issued guidance are sufficient to meet the above 
specified force majeure standard. In so doing, we advise the union to carefully discuss the involved 
facts and circumstances with the employer to formulate a strategy that would protect the viability 
of the employer’s business, as well as the health, safety, and job security of each employee. 
However, if the union, after careful assessment of the circumstances and continuous discussions 
with the employer, finds that the employer’s unilateral change or failure to bargain does not trigger 
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the contract’s force majeure clause, the union must clearly communicate its objections to the 
employer’s actions as soon as possible and document all correspondences related thereto.  
 

B. The Right to Refuse to Work Under the Labor Management Relations Act (LMRA) 
 
Given the magnitude of the COVID-19 outbreak, unions may also face issues related to workers 
not wanting to come to work in fear of the current threat to their health and safety. As a general 
matter, we are urging our clients to keep in mind that bargaining unit members working under a 
collective bargaining agreement with a “no-strike” clause in the contract who choose to withhold 
their labor during this crisis will not be deemed to be engaging in unlawful strike if the reason for 
their refusal to work “in good faith is because of abnormally dangerous conditions.”44 If the union 
is faced with this issue, we encourage you to contact one of our attorneys for further guidance.  
 
VI. OTHER COVID-19 RESOURCES 
 
Below are several links to sites that contain additional guidance on COVID-19, including links 
from the U.S. Department of Labor, the U.S. Equal Employment Opportunity Commission, the 
U.S. Centers for Disease Control and the State of Maryland. 
  
Federal Guidance: 
 

§ https://www.dol.gov/agencies/whd/pandemic 
 

§ https://www.dol.gov/agencies/whd/ffcra 
 

§ https://www.federalregister.gov/documents/2020/04/06/2020-07237/paid-leave-under-
the-families-first-coronavirus-response-act 

 
§ https://s3.amazonaws.com/public-inspection.federalregister.gov/2020-07237.pdf 

 
§ https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cf

m 
 

§ https://www.eeoc.gov/facts/pandemic_flu.html 
 

§ https://www.cdc.gov/coronavirus/2019-nCoV/index.html 
 

§ https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-business-
response.html 

 
 
 

 

44 29 U.S.C. §143. 

 



 15 

State Guidance: 
 

§ https://governor.maryland.gov/wp-content/uploads/2020/03/Gatherings-FOURTH-
AMENDED-3.30.20.pdfhttps://governor.maryland.gov/wp-
content/uploads/2020/03/Gatherings-FOURTH-AMENDED-3.30.20.pdf 

 
§ https://governor.maryland.gov/covid-19-pandemic-orders-and-guidance/ 

	
	


